HGQ INC
| BLA 94-490 Deci ded January 12, 1998

Appeal froma Decision of the Dstrict Manager, Tulsa Dstrict dfice,
New Mexi co, Bureau of Land Managenent, di sapproving coal expl oration plans.
NV 50410- (K

Affirned.
1. (oal Leases and Permits: Generally

Qoal exploration plans that involve the drilling of 15
hol es and the extraction of 1,000 tons of coal are
properly di sapproved by BLMpursuant to 43 CF. R §
3482.2(a)(1) when its experts find that the plans far
exceed the requirenents of exploration as defined by 43
CF R 8 3480.0-5(a)(14).

APPEARANCES.  Thormas H Sringer, Jr., Esg., Henryetta, klahona, for HFQQ
Inc.; Arthur Arguedas, Esq., Gfice of the Held Solicitor, US Departnent
of the Interior, Santa Fe, New Mexi co, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE KELLY

HGQ Inc. (HFQ), has appeal ed froman April 18, 1994, Decision of
the Dstrict Manager, Tulsa Dstrict Gfice, New Mexico, Bureau of Land
Managenent (BLMN), disapproving its four coal exploration plans (Nos. 1-1
through 1-4) for Federal coal |ease NM50410-CK situated in the BE4sec. 3,
T 9N, R 24 E, Indian Mridian, LeH ore Gounty, Cklahona.

H- QO filed its four exploration plans for BLMs approval, as required
by 43 CF. R 8§ 3482.1(a), on June 29, 1993. The filing was nade shortly
before its | ease was to expire on Septenber 1, 1993, 10 years after the
effective date of the | ease, in the absence of the production of coal in
commercial quantities, as required by the diligent devel opnent requirenents
of 30 US C § 207(b) (1994) and 43 CF. R Part 3480. H-OOs plans are
summari zed as foll ows:

Pan No. 1-1 proposed drilling fifteen (15) exploration hol es and
the excavation of one test pit to extract up to 250 tons of coal .
Pans 1-2, 1-3, and 1-4 proposed excavating another three (3)
pits, one per plan, and excavating up to 250 tons of coal from
each pit. |In sumation, the plans proposed renoving up to
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1000 tons of coal fromfour (4) pits and the drilling of fifteen
(15) exploration holes to test the blendability of this coal wth
Secor coal mned at other |ocations and to gather nore geol ogi cal
information on the | ease for use in future mne devel opnent .

(Decision at 1.)

H-QO pl anned to conbi ne coal extracted fromthe | easehol d and private
coal fromnearby lands and sell it for use in a coal -burning el ectrical
generation facility recently constructed in the vicinity. HQOand BLM
agree that the 1,000 tons produced woul d exceed the 900 tons required for
production in conmercial quantities and satisfy the diligent devel opnent
requi renent .

The Ostrict Manager had initially di sapproved HHGO s expl orati on
pl ans by Decision dated July 28, 1993, based solely on BLMs belief that
the planned activity was not for the purpose of exploration, wthin the
neani ng of the regul ations, but sinply to extend the | ease by produci ng
coal in commercial quantities. H-ODappealed tinely to the Board, and by
Qder dated August 25, 1993 (IBLA 93-590), we set aside the July 1993
Deci si on because it did not have an appropriate basis and renanded the case
to BLMfor further consideration.

Wii | e the case was once agai n pendi ng before the Dstrict Manager, the

Acting Sate Drector, New Mexi co, BLM issued a Septenber 1, 1993,

Deci si on suspendi ng the | ease effective June 29, 1993, the date H-QO
submitted the exploration plans. The Decision instructed the Tul sa
Dstrict Gfice to issue another Decision on the plans and directed that
t he suspension was to be extended until the Dstrict Gfice issued a

Deci si on di sapproving HHGQO s plans, or if appeal ed, until the Board
affirmed the Decision. |f, on appeal, the Board reversed the Decision, the
suspension was to extend until 65 days (the tine originally left for HFGO
to achi eve diligent devel opnent) after the date of reversal to all ow HFGQO
the chance to extend its | ease by produci ng coal in commercial quantities.
H-QO did not appeal the Acting Sate Drector's Septenber 1, 1993,

Deci si on.

The DO strict Manager disapproved HFQOs plans in his April 18, 1994,
Decision on the basis that the plans did not neet the definition of
exploration at 43 CF. R § 3480.0-5(a)(14), because sufficient exploration
data had al ready been collected. The Dstrict Mnager expl ai ned:

H-GQO operated a coal mne on private coal adjacent to the Federal
lease in the early 1980's and has anpl e i nformati on on the coal
and surrounding strata as reflected in the geol ogic report dated
Cctober 29, 1981 and confirned by the fiel d check nenorandum
dated Novenber 10, 1981. QGven the small size of the | ease, such
data can be reasonably extrapol ated through the | ease area.

In addition, the Sigler (MA ester) coal, which underlies
the property, is currently being mned at the Red Gak Mne in
Lati ner county. This coal is sold in the sane narkets served by
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H-GQ These narkets al so purchase Secor coal fromP & K's nines;
therefore, custoners have opportunity to blend the coals. Vé
believe that any additional tests or anal yses required coul d be
perforned on | ess than 250 tons total .

(Decision at 1.) The Ostrict Manager provi ded however, in accordance wth
43 CF.R 8§ 3482.2(a)(1), that HHFOO could nodify its plans, "by submtting
one plan proposing the drilling, coring, and/or renoval of an anount of

coal necessary to neet stated exploration goals for the 100 acres under
lease." 1d. at 22 Thereis noindicationin the record that HGO ever
submitted nodified plans.

H-QO appeal ed fromthe O strict Manager's April 18, 1994, Decision and
filed a Petition for Say, which was denied by the Board s Qder of July 7,
1994. Inits Satenent of Reasons (SR, H-QO contends that the subject
| easehol d has not been explored and that its pl ans enconpass "expl orati on"
wthinthe neaning of 43 CF. R § 3480.0-5(a)(14). It argues that, in
deci di ng whether HFQO intends to engage in expl oration, BLMacted out si de
the scope of the applicabl e regul ati on:

The Tulsa Ostrict Oficeis attenpting to expand on the
definition of exploration provided in 43 G-R 3480.0-5(a)(14) in
nai ntai ning that because this seamof coal is nmined in anot her
county and an adjacent tract of this coal was mined in the early
1980's that little further exploration is needed. Such
definitionis not part of the Gode of Federal Regul ations, and
the best judge of the need for additional explorationis surely
the operator who is risking the funds needed to devel op the
resour ce.

(SSRat 2.) As evidence that its |ease has not been fully expl ored, H-QO
notes that BLMs April 1994 Decision "invites additional exploration if
only [HFGQJ w | reduce the scale of its exploration.”" (Petition for Say
at 1.) HQDasks that the Board reverse the Decision and instruct BLMto
approve its plans.

[1] In order to engage in the exploration for Federal coal on |eased
lands prior to the coomencenent of mining operations, the operator/|essee
isrequired to "submt an exploration plan to and obtai n approval fromthe
authorized [BLM officer.”" 43 CF. R 8§ 3482.1(a). That plan consists of a
detailed plan to conduct exploration, show ng the |ocation and type of
exploration. 43 CF R 8§ 3480.0-5(a)(15). "Exploration" is defined by 43
CF R 8 3480.0-5(a)(14) as

drilling, excavating, and geol ogi cal, geophysical or geochem cal
surveyi ng operations designed to obtain detailed data on the
physi cal and chemical characteristics of Federal coal and its
envi ronnent including the strata bel owthe Federal coal,
overburden, and strata above the Federal coal, and the hydrol ogic
condi tions associated wth the Federal coal.
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In this case, the Dstrict Manager conceded that additional testing
nay be warranted, but concluded that "any additional tests or anal yses
requi red could be perforned on | ess than 250 tons of coal ." (Decision at
1.) n appeal, the Ostrict Manager explained that "H-QO s proposal * * *
far exceeds the requirenents for testing according to the expert opinion of
our mning engi neer and coal geol ogi sts.” (Response to Petition for Say
at 3.) HQOhas failed to refute such expert opinion. Thus, we reject
H-QO s nere assertion that the operator is the best judge of what
additional exploration is necessary.

The BLM's options in approving or disapproving exploration plans are
limted. Regulation 43 CF.R § 3482.2(a)(1) provides:

The aut horized [BLM officer after eval uating a proposed
exploration plan * * * shall pronptly approve or disapprove in
witing an exploration plan. |n approving an exploration plan,
the authorized of ficer shall determne that the expl oration plan
conplies wth the rules of [43 CF.R] [Part [3480] * * * and
any Federal lease * * * terns and/or conditions. * * * |n
di sapprovi ng an expl oration plan, the authorized officer shall
state what nodifications, if any, are necessary to achi eve such
conformty.

(Ephasi s added. )

Thus, the Ostrict Manager did not have the authority to unilaterally
nodify or alter the plans so as to bring theminto confornance wth the
regul ati ons by selectively elimnating i nappropriate exploration activity.

Rather, his only alternative under 43 CF. R § 3482.2(a)(1) was to
di sapprove the pl ans, specifying ways in which they mght be nodified by
H-QO t o achi eve conf or nance.

Therefore, we conclude that, in his April 18, 1994, Decision, the
D strict Manager properly disapproved HHGQO s four coal exploration plans
(Nos. 1-1 through 1-4) intheir entirety.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

John H Kelly
Admini strative Judge

| concur:

Franklin D Arness
Admini strative Judge
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